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Respective Rights of Individual and Partnership Creditors in 
Bankruptcy Proceedings. — A consideration of the principles governing 
the right of the creditors of a partner in a bankrupt firm to proceed 
against the assets of the firm was presented in the recent case of In re 
Effinger (D. Md. 1911) 184 Fed. 728. Since at common law the interest 
of each partner in the partnership assets was only a right to a share 
in the proceeds of the partnership property after all firm debts had 
been paid, 1 the individual creditors of one partner could proceed against 
the firm assets only after all claims due to the creditors of the partner- 
ship had been paid and the partnership dissolved. 2 On the other hand, 
since partnership debts were simply obligations of the individual part- 
ners, 3 firm creditors could proceed against the estate of any one of 
the partners even though sufficient joint assets existed to satisfy all 
partnership debts. 4 Though it would seem to be a corollary of this rule 
that firm creditors who have exhausted the firm assets should be allowed 
to prove in competition with the creditors of an individual partner 
against the assets of the invidual estate, 6 this question has been the 
subject of much discussion and disagreement. The courts have now 
generally adopted the view that since of course the firm creditors 
have priority in the distribution of firm assets, it is only equitable that 
the proceeds of the individual estates should be first available to indi- 
vidual creditors. 6 Illogical under this general rule, but more con- 
sistent than it with the original theory of a partnership, is the well 
established exception which recognizes the right of firm creditors, in 
the total absence of firm assets, to proceed directly against the indi- 
vidual estate, 7 and which, though limited at its inception to specific 
instances, has in some jurisdictions, by a misconception of its proper 
scope, been so extended as to affect the whole law of distribution. 8 
The Federal Bankruptcy Act of 1898,° however, while adopting in terms 
the general rule above mentioned, 10 makes no reference to any exception 
thereto, and the fact that the existence of such an exception, based 
upon the common law theory of a partnership, is inconsistent with the 
doctrine of partnership entity laid down by that Act, 11 would indicate 
that it was intended to be abolished. 12 

In the case under discussion, the rights of an individual creditor 
of a bankrupt partner whose firm was also bankrupt, were further 
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illustrated by the plaintiffs attempt to prove two claims against the 
firm. As regards the first of these, the partner had given a deed of 
trust of land belonging to him individually to a bank, as security for 
certain firm notes held by it. The bank sold the land, and not 
realizing from it the amount of the notes, proved the debt against 
the firm. A portion only of the pro rata dividend awarded to firm 
creditors was sufficient to satisfy the remainder of the bank's claim. 
It was held that the partners estate should be subrogated to the bank's 
rights against the bankrupt firm, and that the plaintiff could therefore 
prove the debt. Although at common law it was impossible to allow 
proof of such a claim, for the reason that it amounted to permitting 
a partner to prove against himself in competition with his own 
creditors, the same result was nevertheless reached, on a theory of equit- 
able subrogation, by granting an order setting aside from the firm 
assets an amount equal to the partner's claim, for the benefit of his 
individual creditors. 18 The Act of 1898, by making the partnership an 
entity, 14 and providing that "the court may permit the proof of the 
claim of the partnership estate against the individual estate and vice 
versa"" removed the technical difficulty of the common law, and the 
plaintiff's claim in the case under consideration was therefore properly 
allowed. 10 The plaintiff also sought to prove against the partnership 
in competition with partnership creditors a debt due from the firm to 
the estate of the individual partner, her debtor, and to receive a divi- 
dend thereon. It was held that although under the Statute this debt 
might be proved, the plaintiff could not receive a dividend until all 
claims of firm creditors had been satisfied in full. Of course at common 
law, for the reasons already mentioned, it was impossible even to allow 
proof of such a debt, but since in consequence of the Act of 1898 a 
partnership in such circumstances is now an entity distinct from the 
persons who compose it, and is therefore capable of becoming indebted 
to the individual partners, and since the Statute specifically provides 
that proof of such debts may be admitted, the construction put upon 
it by the court would seem to be an undue restriction of the legislative 
intent. 17 This conclusion is borne out by the consideration that such 
an interpretation destroys any effect of the Statute upon the substantial 
rights of the parties. 
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